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In regard to the future water supply issue, the court found that
while the County's EIR adequately addressed the near-term supply, it
did not do so in regard to the long-term supply. The County's assessment of the long-term supply did not "clearly and coherently" state
what the long-term demand would be or the sources that would meet
it, what the environmental impacts of meeting such a demand would
be, and any possible mitigation measures that could be taken. The
court also found that the County must make the potential impacts on
migratory salmon available for public comment by first issuing such
findings in a draft EIR. The court remanded and directed the County
to prepare a revised EIS that adequately addressed the long-term water
supply and to allow for public comment on the project's impact on
migratory salmon.
One judge entered a dissenting opinion. The dissent interpreted
the majority opinion to impose the requirement that all proposed land
use projects cannot gain approval under CEQA or California's Water
Code until the "entire region's projected long-term water supply and
demand are in balance." The dissent argued that CEQA did not require this regional threshold. Moreover, the dissent found that this
threshold was not in the spirit of California's Water Code, since the
legislature essentially rejected a similar rule in its 1995 amendments.
The dissent further asserted that a regional standard imposed costs,
such as discouraging development, increasing project costs, and encouraging litigation.
Mary Byrne
Divers' Envtl. Conservation Org. v. State Water Res. Control Bd.,
51 Cal. Rptr. 3d 497 (Cal. Ct. App. 2006) (holding that the Regional
Water Quality Control Board issued a valid industrial storm water discharge permit which allowed the Navy to formulate a pollution prevention plan utilizing best management practices rather than specific numeric effluent limitations).
The Court of Appeal for the Fourth District of California reviewed
the decision of the Superior Court of San Diego County denying a petition for writ of administrative mandate filed by Divers' Environmental
Conservation Organization ("Divers"'). Divers' petition challenged the
validity of a storm water discharge permit issued by the California Water Quality Control Board ("Board") to the United States Department
of the Navy ("Navy").
The court began by reiterating that the goal of the Clean Water Act
("CWA") is to "restore and maintain ...

the integrity of the Nation's

waters" and to generally prohibit "the discharge of any pollutant." One
statutory exception to this prohibition involves obtaining a valid National Pollutant Discharge Elimination System ("NPDES") permit from
either the Environmental Protection Agency ("EPA") or an EPA-
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approved state permit program such as the Board. Initially, NPDES
permits required recipients to adopt technology-based effluent limitations ("TBELs") which mandated the installation of particular technologies to reduce water pollution. Subsequently, recipients were also
required to employ more stringent "water quality-based effluent limitations" ("WQBELs") which identified and limited the level of pollutant
discharged.
The court noted that the EPA originally utilized these permitting
requirements to regulate "discharges of process wastewater" and that it
was not until the Costle decision and subsequent amendments to the
CWA that the regulations became applicable to "storm water discharges" as well. The EPA, however, differentiated between the two
types of discharges in employing its preferred permitting methods.
Although process wastewater discharges were subject to the stringent
TBEL and WQBEL requirements, the EPA expressed a preference for
regulating storm water discharges by requiring permittees to develop
particular pollution prevention plans utilizing "best management practices" ("BMPs"). Specifically, the Navy's permit required it to develop a
"Storm Water Pollution Prevention Plan" utilizing non-structural
BMPs-such as "good house-keeping, preventative maintenance, spill
response procedures, material handling and storage procedures, employee training programs, recycling procedures, and erosion controls."
If the Board determined that these practices were ineffective, it would
then require the Navy to consider structural BMPs-such as structures
covering chemicals, retention ponds, berms channeling runoff, and
treatment facilities. Further, the Board required the Navy to monitor
and comply with specified benchmark concentrations of copper and
zinc.
Divers' argued that the Navy's permit was invalid for several reasons. First, Divers' argued that the CWA required that the Board identify the numeric level of particular pollutants in the Navy's storm water
discharges, which the Board failed to do. The court disagreed, finding
that although title 40, section 122.44(d) (1) (ii) of the Code of Federal
Regulations ("CFR") required the Board to perform a general "reasonable potential analysis," it did not follow that the Board needed to analyze particular pollutants. As the Board conducted a water quality
analysis and made extensive findings on the toxicity of copper and
zinc, it met the CWA general analysis requirement.
Second, Divers' argued that the Navy's permit should have been
subject to numeric WQBELs rather than BMPs. The court held that
title 40, section 122.44(k) (2) of the CFR authorized the use of BMPs as
appropriate WQBELs in storm water discharge permits. Further, the
court held that it was within the Board's discretion to determine that
BMPs were the most cost effective method for regulating the Navy's
storm water discharge.
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Finally, Divers' argued that industrialstorm water discharges were
different than ordinary storm water discharges and permitting should
require numeric WQBELs. The court again disagreed and held that
the statute gave no indication that the use of BMPs was limited to municipalities and other non-industrial storm water discharge permittees.
The court affirmed the trial court's denial of Divers' petition for
administrative mandate challenging the storm water discharge permit
issued by the Board to the Navy.
Kathleen Ott
N. Kern Water Storage Dist. v. Kern Delta Water Dist., 54 Cal. Rptr.
3d 578 (Cal Ct. App. 2007) (holding that California properly measured
the forfeiture of appropriated water rights using the five-year period
preceding a clash of water rights; that the court properly measured an
appropriator's nonuse of water in monthly, rather than seasonal, increments; that the court is to consider all water, including released
water, in determining an appropriator's nonuse of appropriative water
rights; and that forfeiture of water does not necessarily create allocable
excess to be used - rather when a river is oversubscribed, junior rights
holders may use in full the forfeited water under their existing entitlements).
North Kern Water Storage District ("North Kern"), the owner of
junior appropriative water rights, and Kern Delta Water District
("Delta"), the owner of senior appropriative rights, both appealed to
the California Court of Appeals a decision of the Superior Court of
Tulare County, California, which declared a forfeiture of certain previously appropriated water rights to a river. North Kern contended
that the trial court erred in selecting an appropriate forfeiture period
as well as a time frame against which to measure nonuse of water by
junior water right holders; that the court should have considered all
water available to each junior appropriator as its actual entitlement,
not just appropriated water; and that the court should have awarded
Delta's forfeited water to North Kern rather than making it available
through the permit process. Delta contended that the court erred in
measuring the forfeiture against its full appropriation even when there
was insufficient water to meet the full appropriation.
First, North Kern contended that the trial court erred in selecting
an appropriate forfeiture period. To determine a forfeiture period,
California measures water use in the five consecutive years prior to the
occurrence of a clash of rights. North Kern contended that the trial
court should have used a five-year period beginning in 1971 and continuing through 1975 rather than beginning in 1972 and continuing
through 1976. The Court of Appeals held that, while there was a clash
between the parties in 1975, this clash was not a clash of rights because
Delta had no rights at that time. Therefore, the court held the trial

